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Arising out of Order-in-Original No 281/Supdt/STR-MEH/2016 dated 29.01.2016 Issued by:
Superintendent, Central Excise, Din: Mehsana, A'bad-111.
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~ ~~~:Order-In-Appeal No.: AHM-EXCUS-003-APP-239-16-17
~ Date 22.02.2017 "GlRf ffl ~~Date of Issue . ?£1?\ ) y
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Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise

Ahmedabad
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314"1w5af / #far4l ar Tm vi TT Name & Address of The Appellants/Respondents

M/s. Goodluck Cables Pvt. Limited

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

af9ea 28hr fl v#tr gyca, sn zca vi hara 34l#; znf@au 3it.2o, q #cc sf
¢1-L\lido-s, ~ .=f<R, 316'-lcllllfli:;-380016

fcR'fm~,1994 cBI" 'efRT 86 cf> 3RrTTf ~ cfi1" frr::;:r cB" -qffi cBI" uraft
Under Section 86 of the Finance Act 1994 an appeal lies to :-

(ii) a4l#tr mzarf@raw at fa4hr 3rf@/11, 1994 cBI" 'efRT 86 (1) cB" 3if 3r8
.~ . P\llf!icJcll, 1994 cB" ~ 9(1)cfi 3RrTTf frr'el'l'W -qJr=f ~:tr- 5 ~ 'clR ~ "B cB1" "GTT
aft gi Ur# Irr fr 3m?gt a Reg r@a #l n{ ls 4Rauf it urft afg
(an va urfa fa efl) iterfa penznnf@aur ar nrq@ fer &, ai #f
an4ea er ha araq a ua fzr a aiRa zrr a i ei hara t
BM, GljliJf cCr BM 3ITT WTTllT ·rut if q; 5 Gara zq Ga% azi T; 1000/- #tu suer#t
5llll I gt hara st it, as #t BM 3llx "&11WTT 77n u#fa qq 5 al IT 50 al4 1f "ITT at 6ug
5000 I- m~ 5llll I erg hara #t BM, GljliJf cCr BM 3llx "&11WTT m7qruf1 5o al IT

aa wnat & aziT; 1000o/- #ha 3wt sf I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994

· and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the form of crossed bank,dr13ft in favour of the Assistant Registrar of the bench of nominated Public

· Sector Bank of the place wheritthe bench of Tribunal is situated.

v#tr gca, qr zqcas viaa 3rat#tu 4ruff@rvwr at 3rftc
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

g 3fla mer a 3rig al{ sf aafar Ufa qf@ah at or4ta RaffRaa war aa tar e
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the

following way:-
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➔Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4)(i) ~ s.dwR me., 3rear#,3rl qf@raur#car szi srca 3rrar area zI qtrs fclc:11\"&cl "ITT' ITT~ fci;"(r "JJ1r
"' ,!)

~~ "1 10% m@Taf tR" 3ITT'~~ qtl'sRlc:11Rc1 llT oGf q0s"110% m@Taf tR" cli'I'~~~ I
,!) ,!) ,!) •

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute."

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

:: 2 ::

(iii) fcl'fillf~.1994 c#l" e1RT 86 c#l" '3'Cf-e!RT (2~) * 3wm ~~ Plwuq<i\'J, 1994 * ~ 9 (2~) *
3wm~ i:pr=r ~.t'r.1 if c#l" w~ qi w er 37ga, ta qr yea/ 3mrzga, #tuqr gen
(3r9la) a arr a uRai (Ga mfr mcr m.fr) 3tN 3WJ<rn/~ 3WJ<rn 3'.f~ \jC[ 3WJ<rn. ~ ~ ~.
3rl#tr nnf@raw a amaaaa # fer ?a sg tit gi4 snrz zc ate/ sng, #ta UTT< g# TI
ufa am # #Raw itf I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

2. zqerisg)fer Ir1ru zrca 3tf@/fzm, 1975 c#l" mIT IR~-1 * aiefa feiffRa fang rr pa arr?zr ya
err If@ea7t a an?t ,fa u 6 6.5o/- tr\9" epr qraru gyca Rease at itag1

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee

, Act, 1975, as amended.

3. fr zcns, 3nra zyea vi hara ar9#n znrnf@row (arffaf@e) zara6fl, 1982 if 'cffmr -q-c/ ~~ lfi1'fC'1T
as) afRa a# ar fzaii at 3lR 'lfr znra 3naff f@haul Gar &1

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. ~ ~wcli',~ 3c'qJq ~n;q, vi @tars 3rt#tr f@rswr (git=aa a ma- 3i'frm "1 ma=rnr #~ 3c'qJq ~Wcn
"' "' ,!)

3f@1fG1HT, &&gy Rt ur 3on a# 3iaf far(in-) 3f@fGrT 2g(cg #tr vicar 9 fain: &.ec.2sg st #Rt
fa#hr arf@fez1, r&&g #arr3 # 3-fc:rara~<ITT aft m-a-r cli'I'~t acrm~cli'I'~ i:ra--ufit'~~~t" ' ", ~ra fct'~mut- 3-fc:rara~ cli'I' snrant 3rhf@a 2zr if@ramtssrfazt
#ctr 3re,lalavi hara h 3-fc:rara" #ra'r fcl;-(r "JJ1r ~~,, # fara=ar ~rrfmrt

"' "'
(il mu 11 ti' "1 3-fc:rara~~
(ii) adz ra Rt ft a$ aa ufiT'
(iii) ~ ~ fat<1d-llclt>1l t" far<Td-1' 6 cl; 3iafa era
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ORODER-IN-APPEAL

This appeal is filed by M/s Good Luck Cable Pvt Ltd, 82, GIDC Estate, Mehsana

Industrial Estate,Mehsana, Gujarat (for brevity-'the appellant") against order-in-original

No.281/Supdt/STR-Meh/2016 dated 29.01.2016 (hereinafter referred to as "impugned

order") passed by the Superintendent of Service Tax Range, Mehsana Division (hereinafter

referred to as 'the adjudicating authority").

2. A show cause notice dated 11.03.2013 was issued to. the appellant for non-filing of

ST-3 returns for the period from April 2012 to June 2012, by proposing penalty in terms of

Rule 7 of Service Tax Rules, 1994 read with Section 70 of the Finance Act, 1994. Vide the

impugned order, the adjudicating authority has imposed penalty of Rs.20,000/-. Being

aggrieved, the appellant has filed the instant appeal on the grounds that the impugned order is

patently against law, contrary to the facts on record and the imposition of penalty is required

to be set aside; that they are only carrying out trading activities and there was no taxable

Q value during the relevant period; that in view of Board's circular No.97/08/2007 dated

23.08.2007, the person who are not liable to pay service tax is not required to file ST-3

return.

3. Personal hearing in the matter was held on 24.01.2017 and Shri Aarjun Yagnik,

Chartered Accountant appeared on behalf of the appellant. He reiterated the grounds of

appeal and submitted copy of PL Account during 2012-13.

4. I have considered the facts of the case and submissions made by the appellant in the

appeal memorandum. The limited issue to be decided in the instant case is relating to

imposition of penalty for non filing of ST-3 returns during April 2012 to June 2012.

0
5. As per provisions of Section 70, every person liable to pay service tax, shall himself

assess the tax due on the service provided by him and shall furnish a return in the prescribed

format before the concerned authority. As per amended Rule 7 of the Service Tax Rules,

1994, fonn ST-3 required to be submitted by the 25th October 2012 shall cover the period

from 1" April 2012 to 30th June 2012. Rule 7C of the Service Tax Rules 1994 stipulates

penalty for non-filing of prescribed ST-3 returns in time. The statute prescribes that from the

date prescribed for submission of ST-3 return, rupees five hundred for the delay of fifteen

days, one thousand rupees for beyond fifteen days but not later than thirty days and beyond

thirty days, an amount of rupees one thousand plus hundred rupees every day. The provisions

to the said Rules provides the total amount payable in terms of the said rule, for delayed

submissions of return, shall not exceed the amount specified in Section 70 of the Finance

Act. i.e Rs.20,000/-.

6. In the instant case, the appellant has argued that they were not liable pay any service

tax during the period and as per Board Circular dated 23.08.2007, no ST-3 return is required

to be filed in such situation. The said circular states as under:
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"6.1 The service tax return is required to befiled under Section 70 of the Act read with
rule 7 of the Rules, by "anyperson liable to pay the service tax". This return is required to
befiled on a halfyearly basis, in Form ST-3. For the periodsfrom April to September and
October to March, it must be filed by the 25" October and the 25" April respectively.
Further, 'Input Service Distributor' is also required to file this return. Persons who are not
liable to pay service tax (because ofan exemption including turnover based exemption), are
not required tofile ST-3 return."

7. From the above, it is very much clear that no ST-3 return is required to be filed by an

assessee, if he is not liable to pay service tax. Further, the statute viz Rul3 7 C of Service Tax

Rules, 2004 itself provides the adjudicating authority to waive the penalty if the service tax

payable on gross amount is nil. However, I observe that the adjudicating authority has not

looked into the facts and circumstances of case under which the appellant was not filing the

return, while imposing the penalty. Further, though the Board's above referred circular and

Rule 7 C of Service tax Rules empowered the adjudicating authority to waive the penalty in

certain circumstances as discussed above, he had not done so. Therefore, looking into the

facts and circumstances, the penalty imposed is required to be set aside and I do so.

8. In view of above discussion, I set aside the impugned order and allow the appeal.

3141aai arr z# ftas 3r4hita fart 3uhah fan sarl The appeal filed

0

by the appellant stand disposed of in above terms.

~ Attested

ala±%
Superintendent (Appeal-I)
Central Excise, Ahmedabad

aa)y'
(3mr gin)

3gr (3ruler-I
Date: 2202/2017

0

BYR.P.A.D.
To
Mis Good Luck Cable Pvt Ltd,
82, GIDC Estate,
Mehsana Industrial Estate,Mehsana, Gujarat

Copy to:- 1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner, Central Excise (System), Ahmedabad-III
~- }'he Assistant Commissioner, Central Excise, Mehsana Division.
3/Guard file.
6. P.A.


